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Why this matters now
A separation or divorce changes more than you might expect.

A separation or divorce is one of the most significant life events you will experience — and one of the

most important moments to review your estate planning. This guide explains how the law treats your

Will, your assets and your Lasting Powers of Attorney at each stage, so you can take the right steps

at the right time.

1 During separation
What you need to know

It is a common misconception that separating from a spouse immediately alters your legal position. In

fact, until a divorce is concluded by a Final Order — previously known as a Decree Absolute — you

and your spouse remain legally married, and all the legal rights arising from marriage continue to

apply in full.

A word of caution

If you were to pass away during the period of separation, before a Final Order has been

granted, your spouse would retain full inheritance rights under your existing Will and under

the intestacy rules. Equally, if you have named your spouse as your attorney under a Lasting

Power of Attorney, that authority remains entirely in place until the divorce is finalised.

We would gently encourage anyone who has separated to take advice at the earliest

opportunity.
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2 No Will and divorce
How the intestacy rules apply

If you pass away without a Will, the intestacy rules decide who inherits your estate. It matters which

side of the Final Order you are on:

3 Your existing Will
What divorce does, and does not, change

Under the Wills Act 1837, when a Final Order is granted certain provisions in your existing Will are

automatically affected — but the Will itself does not become void:

The key point

Divorce does not invalidate your Will — it simply removes your former spouse from it. If they

were your only beneficiary, your estate may pass in ways you would never have intended. We

strongly recommend making a new Will as soon as your circumstances change.

If you are divorced — your former spouse is treated as having died before you, and receives

nothing.

If you have children — your estate passes to them in equal shares.

If you have no children — the estate passes to parents, then siblings, then more distant relatives.

If you are separated but not yet divorced — your spouse retains full inheritance rights,

potentially to the exclusion of your children.

An unmarried partner — has no automatic entitlement under the intestacy rules, however long

the relationship.

Any gift left to your former spouse is automatically cancelled.

Any appointment of your former spouse as executor is automatically revoked.

The remainder of your Will continues to have effect.

If your former spouse was your sole beneficiary and sole executor with no substitutes named,

your estate may fall into partial or full intestacy.
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4 Lasting Powers
of Attorney

The same rules apply to your LPAs. On the making of a Final Order, a former spouse’s appointment as

attorney is automatically revoked. The separation period itself is where the risk sits:

We recommend reviewing every LPA as a priority, alongside your Will.

5 Jointly owned property
Severing a joint tenancy

Many couples own their home as joint tenants. This means that on death the surviving owner

automatically inherits the deceased’s share, regardless of any Will or of the intestacy rules. This is

known as the right of survivorship.

If you are separating, you may wish to sever the joint tenancy so that your share passes according to

your Will instead. Once severed, you each own a defined share as tenants in common. It is a

straightforward step, and one we can handle for you: we prepare the Notice of Severance and Form

SEV, and submit the form to HM Land Registry on your behalf.

Please note

We are only able to sever a joint tenancy into equal shares — 50/50. If you wish to hold

unequal shares, for example 60/40 or 70/30, that requires a Declaration of Trust, which sits

outside the work we do. We would be happy to refer you to a solicitor or licensed

conveyancer.

During separation, a spouse retains full authority as your attorney, for both financial and health

decisions.

If your LPA named only your spouse, with no replacement, it may be left ineffective after divorce

with no alternative in place.
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6 Pensions and
life insurance
Do not overlook these

Pension funds and life insurance policies fall outside your estate and are not governed by your Will.

They pass according to nominations — often called an Expression of Wishes — made directly with

your provider or employer.

An often missed step

Divorce does not automatically update pension or life insurance nominations. Someone may

have a carefully updated Will and still have a former spouse nominated to receive a pension

worth a substantial sum. Contact every provider directly to review and update your

nominations.

7 Children
Guardianship and protecting their inheritance

Separation and divorce make careful estate planning for children more important than ever. Three

things are worth thinking about:

Guardianship — naming a guardian for children under 18 gives clarity and peace of mind should

both parents pass away.

Trusts for a child’s inheritance — a trust means their inheritance is looked after by trustees you

have chosen yourself, which helps keep it out of the hands of a former partner.

Life Interest Trusts — where you later live with a new partner or remarry, a Life Interest Trust can

protect your children’s share while still providing for that partner during their lifetime.
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8 Remarriage
The point that catches most people out

As a general rule, remarriage automatically revokes your entire Will, regardless of how recently it was

made. It is one of the most commonly misunderstood rules in estate planning, and it is the mirror

image of the rule above: divorce edits your Will, marriage revokes it.

The one exception

A Will can be made in contemplation of marriage — naming the particular marriage you are

expecting, and stating that you intend the Will to survive it. Where that clause is in place and the

marriage is the one named, the Will stands. It has to be written that way in advance, though, and it

has to name the right marriage. It is not something that can be added to an existing Will afterwards.

Remarriage revokes your Will

If you remarry without either a new Will or a contemplation-of-marriage clause already in

place, you will die intestate — no matter how carefully your previous Will was drafted. Your

estate would be distributed under the intestacy rules, which may leave children from a

previous relationship with significantly less than you intended.

9 Living with a
new partner

If you move in with a new partner without marrying, they have no automatic legal rights over your

estate, however long you live together. The idea of a ‘common law spouse’ has no legal standing in

England and Wales.

To make provision for a partner you are not married to, you have to do it explicitly in a Will — and,

where there are children from an earlier relationship, a Life Interest Trust is often the way to provide

for both.
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Your action checklist
Where to start, in order of priority

If you are going through a separation or divorce, or have recently remarried, these are the steps worth

working through.

1 Make or update your Will

Do not wait until the divorce is finalised. A new Will can be made at any time and will reflect your

wishes as they are now.

2 Review your Lasting Powers of Attorney

If your spouse is named as your attorney, consider whether a replacement is needed now, or

following the Final Order.

3 Sever the joint tenancy on your home

If you own your home jointly, severing means your share passes under your Will rather than

automatically to your co-owner. We can prepare and submit this for you.

4 Update your pension nominations

Contact your pension provider or providers directly and update your Expression of Wishes as a

priority.

5 Update your life insurance nominations

Contact your insurer, or your employer’s HR team, to review and update the nominated

beneficiaries.

6 Consider a Life Interest Trust

Particularly important if you have children and may live with a new partner or remarry in future.

7 Review jointly held bank accounts

Consider whether joint accounts or savings should be restructured during the separation period.

A companion guide

If protecting a share of your home for your children is on your mind, ask us for our Protecting

a Share of Your Home guide. It explains how a Life Interest Trust and severing a joint tenancy

work together, in the same plain English as this one.
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Any questions?
We are always happy to help.

If you have any questions about anything in this guide — your Will, your LPAs, your share in your

home, or simply where to begin — please do get in touch. There is no charge for the conversation, and

no obligation at the end of it.

We offer home visits across Oxfordshire and Buckinghamshire, and online video appointments for

those further afield. Current fees for everything we do are published in full at adewills.co.uk.

Where we can help, and where we cannot

We are specialists in estate planning, not divorce solicitors, and we do not act in the divorce itself.

What we do is make sure your Will, your LPAs and your share in your home say what you want them

to say at every stage of it.

We are not financial advisers either. Where a financial adviser, an accountant, or a solicitor for an

area of law outside ours would be useful — pensions and investments being the common one here —

we are happy to make an introduction.

Get in touch

01865 507174

info@adewills.co.uk

www.adewills.co.uk

46 Woodstock Road, Oxford, OX2 6HT

This guide is general information about how separation, divorce and remarriage affect your Will, your Lasting Powers of Attorney and your
estate — not advice on your own circumstances, which is what an appointment is for. We are estate planners, not divorce solicitors, and we do
not act in divorce proceedings. A.D.E Wills is a trading name of A.D.E Estate Planning Limited. Your Will is written by an accredited member of
the Society of Will Writers, working to their Code of Practice and holding full professional indemnity insurance. 
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